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CRIMINAL FINANCES 
ACT 2017

HMRC has produced guidance to help firms 
understand the measures they should take to be able 
to avail of the statutory ‘reasonable procedures’ 
defence (which we summarise below).

Financial services firms will soon face potential criminal liability if they or ‘associated persons’ fail to prevent the facilitation of tax 
evasion. The firm may be liable even if it was not involved in the act, did not condone it or was unaware of it. The new law will come 
into effect on the 30th of September 2017.

The Act follows the pattern of the UK Bribery Act in that it not only holds the firm responsible for acts of its employees, officers, 
executives and boards, but it also applies to associated parties such as brokers, agents, intermediaries and introducers. Whilst there 
will be a defence that the firm has ‘reasonable prevention procedures’, this is much more onerous than simply having an appro-priate 
policy in place. Firms will need to evidence that they have the right governance, risk assessments, monitoring and systems and 
controls in place to address this risk. It also applies to acts outside of the UK

A prosecution could lead to a conviction and unlimited fines, together with 
potentially huge reputational damage.  The new rules cover evasion of 
taxes both in the UK and overseas (in cases where there is a UK element). 

The Act also sets out a number of new anti-money 
laundering powers and enhances the investigative 
and recovery powers of enforcement agencies.

Failure to prevent the facilitation of tax evasion

Ownership and Accountability

Responsibility for putting in place appropriate training, systems and 
controls to ensure compliance with the act will likely fall across a 
number of different business and support functions – with the risk 
that the law could fall between the organisational cracks. 

Careful consideration must be given at the enterprise level to clear 
ownership and oversight of implementation. In particular, 
coordination and collaboration is required across the second line, 
including compliance (AML), Risk, Operations,  CFO and Tax 
functions.

We take a look here at the key provisions and offer TGP’s views on 
what firms need to do now.
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The Act has introduced a new corporate offence of failure to prevent criminal facilitation of tax evasion. The new
offence does not radically alter what is criminal - it simply focuses on who can be held to account for acts contrary to
the current criminal law. It does this by focusing on the failure to prevent the crimes of those who act for, or on behalf
of, a firm, rather than trying to attribute specific criminal acts to the firm itself.

The aim of the legislation is therefore to require firms to put in place ‘reasonable procedures’ to prevent those provid-
ing services for them, or on their behalf, from deliberately and dishonestly facilitating tax evasion. This will generally
be the case whether the tax evaded is owed in the UK or in a foreign country. Failure to implement these ‘reasonable
procedures’ could result in firms facing criminal prosecution if their employees or related counterparties facilitate tax
evasion. Firms should consider whether existing AML or ABC processes can be adapted to address and include the
facilitation of tax evasion.

The offence of failure to prevent facilitation of tax evasion

The penalties under the Act   

and other possible consequences

The offence is a criminal offence which can attract 
potentially unlimited fines.

The cost and impact of defending any case will be very 
material alongside the fine.

Remedial actions following any offence will be 
substantial and a further major drain on resources.

The reputational impact will be potentially very 
significant, as was the case with the Panama papers.

Examples that could be facilitation

A trust being set up by a private bank with a fictitious settlor in 
order to evade the tax rules - with the knowledge  and support of 
the private banker.

A bank referring a customer to an intermediary, such as an 
approved introducer of private investment companies, which in 
turn establishes a structure to facilitate the evasion of tax.

A bank lending money to a customer to facilitate a transaction 
where the individual knows that the transaction is not going to 
be fully and properly disclosed to the relevant tax authorities. 

An account being opened and run for a customer where the 
banker knows that the client has no intention to declare the 
income.
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Elements of the 
New Offence

There must be criminal tax evasion by a taxpayer (either an 
individual or a legal entity). 

The offence must have been criminally facilitated by a person 
acting for or on behalf of the firm. For example aiding, abetting, 
counselling, or procuring the tax evasion by the taxpayer.

The company must have failed to prevent its staff, or persons
‘associated with’ the firm, from committing the criminal 
facilitation.



Customer Risk   - some business units may have large numbers of clients who present a potentially higher risk of 
the facilitation of tax evasion such as politically exposed persons, individuals resident in more than one jurisdiction 

or in ‘tax havens’

Business Partnership Risks – for example the use of intermediaries operating in jurisdictions with lower disclosure 
and transparency requirements.

Product Risk - certain products and services may have an inherent higher risk of misuse by either clients of 
associated persons.

Country Risk – actual or perceived high levels of secrecy or use as a tax shelter.

Sectoral Risk – financial services, tax advisory and legal services may pose a higher risk.

Transaction Risk – certain types of transaction give rise to higher risk, for example complex tax planning structures,  
overly complex supply chains or transactions involving politically exposed persons.

Business Opportunity Risk – for example high value projects or projects involving many parties, jurisdictions or 
intermediaries.
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It is a defence for the firm to have put in place, at the time of the facilitation offence being committed, 'reasonable
prevention procedures' to prevent its staff or associated persons from committing tax evasion facilitation offences.

Areas to consider in your Risk Assessments

The 6 ‘Core Principles of ’Reasonable Procedures’

The ‘Reasonable Procedures’ Defence



How can
TGP help? 

Temple Grange Partners is a practitioner-
centered compliance, risk and regulatory 
consultancy firm. TGP has been specially 
designed to be able to address labour-
intensive/time-sensitive engagements 
through a model that is agile, client-
centered, responsive and rapidly 
scaleable.

Regulatory advisory services

A detailed gap analysis of how your firm will be 
affected by the new legislation

Communications planning and delivery

Stakeholder engagement – senior management, tax, 
legal, compliance, financial crime, risk, audit

Design of a risk assessment methodology and 
appropriate and proportionate systems and controls 

Facilitation and evidence of risk assessment

Project and programme management

Design and delivery of training 

Independent assurance

Resource augmentation to support implementation
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